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VIRGINIA Z.AW REVIEW THE CONSTITUTIONALITY OF PEACETIME CONSCRIPTION.* [Vol. 31 THERE has been much written, pro· and con, concerning the federal government's constitutional power to conscript men or women for training and service in the armed forces. Both sides have been guilty of quoting judicial statements completely out of their context and citing cases for propositions not in fact decided. Extreme advocates of military power have gone so far as to claim that the Constitution is inoperative ill war time and that the government may do anything necessary to "wage war successfully." 1 ·on the other hand, such a constitutional authority as Daniel Webster employed language in opposition to *A professor of law at the College attended by Jefferson, who publishes his article at the School founded by that great proponent of people's rights against governmen,t, need not apologize for giving attention to the single greatest challenge to those rights to-day. A great deal more research is needed in this field which remains . to be pioneered. The pertinency of the· question is further attested by the pending May Bill, H. R 3947 ·and Guerney-Wadsworth Bill, S. 701, H. R 1806 for which the President is urging passage in January, 1945. I shall not discuss the constitutionality of President Roosevelt's suggestion, of one year of non-military service (like the C. C. C.). There is even less justification in the Constitution for such an act. Tfuit all these assertions go too far can be seen from George Washington's. letter transmitting the Constitution to Congress :
''The frien,ds of our country have long seen and desired that the power of making war, peace, and treaties ; that of levying money and regulatingcommerce; and the correspondent executive and judicial authorities, shall be fully and effectually vested in the general government of the Union. But the impropriety of delegating such extensive trust to one body of menis evident. Then.ce results the necessity of a different organization." 1 Er.uOT's DEBATES 305 (Referen,ces herein are to the 1876 edition-a more convenient form is the 1941 edition, the first three volumes being included in new volume I and 4 and 5 in II).
In short the Convention is saying: Many people may have. desired unlimited federal power i~ a given, area-this Constitution is a compromise (arid. wise!y so) based on limited power. military conscription which would have rendered impossible any compulsory service, including jury or road maintenance duty. 2 We must eschew this kind of analysis. It is clear that there are limits on the war power as there are on every federal power.
We must try, as the Court did in the Second Flag Salute case, 8 to find sound constitutional rules to "translate the majestic generalities of the Bill of Rights, conceived as part of the pattern of liberal government in the eighteenth century, into concrete restraints on officials dealing with the problems of the twentieth century." Since this article is of interest to laymen as well as to lawyers, I shall seek to avoid being narrowly legalistic. I shall not, however, ?-ttempt to advance our discussion by those "oversimplifications, handy in political debate", but lacking "the precision necessary to * * * judicial reasoning'' as the government did in the flag case in urging broad governmental powers on the basis of Lincoln's dilemma: "Must a government of necessity be too strong for the liberties of its people, or too weak to maintain its own existence ?"-the use of which called forth the Supreme Court censure. 8 a I shall state several broad avenues of judicial approach down which we must go in facing the issue of conscription, with which approaches most constitutional lawyers would readily agree. I shall then attempt to work out a sound delimitation of federal power, from the Constitution and cases. These approaches and the conclusions reached are first stated in outline form and are then more fully developed and annotated in separate paragraphs.
Outline.
A. General Approach.
1. Dicta, i. e., incidental remarks not necessary to a decision are no authority in later cases.
2. 14 WRITINGS AND SPt£C:ats oF DANIEL W:essTtR (1903 1253, 1278 , makes use of an,other of Lincoln's expressions to advance the military argument: "by general law, life and limb must be protected, yet often a limb must be· amputated to save a life; but life is never given to save a limb." 2. Even past decisions of the Supreme Court must be reexamined as to their constitutional soundness. Previous decisions have been reversed by the court. 3. There is a strong and growing recognition by the Court that the civil rights of individuals must be carefully protected against government encroachment--even though the government is thereby incommoded. 4. In our plan of government the civil must always be supreme over the military.
5. No emergency, not even war, suspends the Constitution.
6. The federal government has only those powers granted it by the Constitution; it has no "inherent" power and must keep within the powers given.
7.
A variety of rules of construction must· be harmonized so as to discover the true spirit of the Constitution, leaving every part fully operative within its own proper sphere.
B. Constitutional Provisions and Court Decisions.
1. The only powers conferred on the federal government, important to this discussion, are in these words :
Art. 1, Sec. 8. "The Congress shall have power. * * ~ "To declare War. * * *"
"To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Term than two Years; "To provide and maintain a Navy; "To make Rules for the Government and Regnlation of the land and naval Forces; "To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and repel Invasions;
"To provide for organizing, arming, and disciplining the Militia, and for governing such Part of them as may be employed in the Service of the United States, reserving to the States respectively, the Appointment of the Officers, and the Authority of Training the Militia according to the discipline prescribed by Congress; * * * "To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers. * * * Art. II, Sec. 2. "The President shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States; * * *" Amendment II.
A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear arms, shall not be infringed. 2. There is no court decision wherein it was necessary to uphold peacetime conscription; no cour.t decision authorizing conscription into military service of women or those religiously opposed to war; there are two decisions fully reasoning the constitutional validity of wartime conscription. All decisions or dicta concerning conscription may have to be re-evaluated in the light of the tendencies discussed in the General Approach, above, and in view of the conditions of modern war. The federal government may use these men abroad, for "repel" includes to "drive back". The attack may occur at any one of our possessions, or perhaps even to one of our ships or nationals.
Under modern war conditions it may be that direct conscription of general manpower into a federal "wartime army'' is proper. The protection of religious freedom and similar exists in wartime as in peacetime, and persons conscientiously opposed to war cannot be conscripted for military service or compelled to fight.
Dicta Is No Authority.
It would normally not be t;Iecessary to cite this ·rule to lawyers. Yet the frequency with which exponents of peacetime conscription have relied solely on dicta co;mpels the reference. A list of cases in which the Supreme Court has reversed itself when mature judgment proved that its prior position was wrong are found in Helvering v. Grifliths. 8 Nearly everyone knows that the "white primary" case, Grovey v. Townsend} which had held that negroes could be barred from party primaries without violation of the federal constitution, was reversed in April 1944, the Court saying: "when convinced of former error, this Court has never felt constrained to foiiow precedent."
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But it is to reversals .or reversals in effect, which are more specificaiiy related to conscription that we must turn. Gilbert v. Mimzesota 11 had held, during the last war, that a man could be found guilty of the crime of causing disaffection in the armed services under a state anti-espionage statute, for saying :
"Have you had anything to say as to whether we would go into this war? You know you have not. If this is· such a great democracy, for Heaven's sake why should we not vote on conscription of men. We were stampeded into this war by newspaper rot to puii England's chestnuts out of the fire for her. I teii you if they conscripted wealth like they have conscripted men, this war would not last over forty-eight hours."
Under a somewhat similar Mississippi statute the Court recently held 12 that a person could not constitutionaily be found guilty of a crime for stating:
"that it was wrong for our President to send our boys across in uniform to fight our enemies ; that it was wrong to fight our enemies ; that these boys were being shot down for no purpose at ail; * * * that the quicker people here quit bowing down and worshipping and saluting our flag and Government the sooner we would have peace." or for passing out literature, which read in part: The trend away from extreme nationalism and particularly away from coerced national unity is obvious. It cannot be lightly disposed of in considering peacetime conscription, a form of coerced unity, to which there will be much more violent opposition than to wartime drafts.
Increased Protection of Individual Civil Rights.
One has only to read the six civil liberties cases decided by the United States Supreme Court at the October 1918 term 15 and compare these with the most recent civil rights decisions of 1943-44 to sense the increased emphasis on protection of individual freedom even at some considerable risk to society. The steps by which this has been achieved can be traced: A liperal construction of the Bill of Rights in favor of the individual was first recognized. 16 Then the power to abridge personal liberties became considered "the exception rather than the rule. 21. Two cases involving the taking of• property in time of war, on the claim that it was necessary in order to prevent its falling into the hands of the enemy, serve as illustration,s. In United States v. Russell, 13 Wall. 623, 627-8 (U. S. 1871), the rule was stated as, "the public danger must be immediate, imminen,t, and impending, and the emergency in the public service must be extreme and imperative, and such as will not admit of delay or a resort to any other source of supply." In Mitchell v. Harmony, 13 How. 115 (U. S. 1851) since the evidence showed that the seizure was for the purpose of using the property in a forthcoming campaign, rather than to prevent the property coming into the enemy's possession, the plaintiff was allowed to recover against the military officer. The Court's language is very -clear : "But in every such case the danger must be present or impending, an,d the necessity such as does not admit of delay or the intervention of the civil -authority to prqvide the requisite mean,s * * * he must also prove what the nature of the emergency was, or what he had reasonable grounds to believe it to be; and it will then be for the court and jury to say whether it was so -pressing as to justify an invasion of private right." Sterling v. Constantin, .287 U. S. 378, 53 Sup: Ct. 190 (1932 decisions rather than an expansion in the direction of upholding peacetime conscription.
Civil Power Is Supreme over Military.
Dean Roscoe . Pound in a recent address, lists "five characteristics of our Anglo-American law ~ * * ( 1) * * * supremacy -of law * * * (2) subordination of the military to the civil power * * * (3) * * * emergencies do not suspend the constitution * * * ( 4) there are fundamental individual rights, guaranteed and protected by the constitutions * * * ( 5) * * * the constitutions set up -and the courts maintain a separation of powers." l! 5 We need not go back to English precedent, though persuasive .authority may also there be found. Our Declaration of Independence stated the eleventh justification for overthrowing a "government * * * destructive of these ends" for which "governments are instituted among men" as "he (it) has affected to render the military independent of, and superior to the civil power." It was "Lord Dunmore's proclamation declaring his intention to execute mar· tiallaw in that province" (Virginia) which caused the first representative government to be created in this country. 26 The change of wording in the proposed Constitution from "makr: war" to "declare war" was expressly for the purpose of "clogging rather than facilitating war; but for facilitating peace." 27 The provision that no appropriation for military expenses should be for a longer period than two years was added to the constitution so that "the military shall always be subordinate to the civil power." 28 The debates in the constitutional convention reflected this attitude 29 placed the same interpretation on the constitutional plan.
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The New York ratification contains a typical statement : "at all times the military should be under strict subordination to the civil power."
31 From the earliest times, both in England 32 and in the United States, 33 the courts refused to accept the decision of the milita-ry and insisted on making an independent ·decision of the necessity for any military action infringing individual liberties and consistently refused to permit military law and military authority to be applied where civil law and civil authority was still operating.
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Other Rules of Interpretation.
The Supreme Court has so often repeated the rule that war does not abolish constitutional protections and that emergency 30. Rhode Island in its ratification declared: "at all times the military should be under strict subordin,ation to the civil power." 1 W AP.RF.N, op. cit. supra note 28, at 336. The whole history of the ratification of the Constitution is one of insistence upon the inclusion of a Bill of Rights, the fear that central government would be too strong, the release of the militia from martial law except in time of war. Any opposition to these protections was n,ot based on their undesirability but on the assertion that under our system of delegated · powers no supremacy of the military, no infringement of basic rights, no usurpation of power could oceur. 1 ELUOT's D:EBAT£8 (1876) "Emergency does not create power. Emergency does not increase granted power or remove or diminish the restrictions imposed upon power granted or reserved. The Constitution was adopted in a period of grave emergency. Its grants of power to the Federal Government and its limitation,s of the power of the States were determined in the light of emergency and they are not altered by emergency. What power was thus granted and what limitations were thus imposed are questions which have always been, and always will be, the subject of close examination un,der our constitutional system." · The nearest the Supreme Court has ever come to recognizing "inherent" power is U. S. v. Curtiss-Wright Export Corporation, 299 U. S. 304, 57 Sup.
C_t. 216 (1936) , and that is a "delegated" and "incidental" power case. See
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Other general principles of constitutional construction to be applied are fairly well agreed upon : the court attempts to place itself as nearly as possible in the position of the men who framed the instrument and to define powers in accordance with underlying. principles and purposes.
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To this end, references to the Federalist, the debates in the constitutional convention, the ratifications in the several states are helpful. 38 But any particular person's view in debate is not of great moment, nor is any proposed amendment, not ratified, unless. it be clear that more than a personal or minority point of view is represented. 39 Where no exceptions to a general pqwer are stated in the Constitution no~e will be found by mere implication or construction. Yet constitutional provisions are of ~qual dignity; none must be disregarded and none must be so enforced as to nullify or substantially impair . .other provisions.
40 Whether the framers of the Constitution were or were not familiar with a certain subject matter is not determinative of the application of constitutional ~rovisions thereto. Cases on Conscription.
The two cases which specifically upheld the constitutionality of wartime conscription are Kneedler v. Lane/ 2 a Pennsylvania case decided during the War between the States and the Selective Dmft Law Cases 43 of World War I. Other cases merely follow these; largely without reexamination of the issues and arguments. In the Kneedler case on the first hearing (temporary in junction) the court by a vote of 3 to 2 held conscription unconstitutional. The basis of the decision was : the federal government is a· government of delegated powers ; the Constitution must be taken as a whole and effect be given to every part; to grant power of general conscription under the 13th clause of Art. I, Sec. 8, "to raise and support armies," would destroy the 16th and 17th clauses which prescribed when the militia could be called out and how they were to be trained; the background of the constitutional convention showed an intention to limit "the power to raise armies to (by) the ordinary English mode of voluntary enlistments" ; it could not be claimed that the power "to provide and maintain a Navy" authorized the "press-gang''; the claimed power was contrary to the whole "nature or genius of the government which the constitution formed"; if the power was "proper" it was not "necessary'', under the necessary and proper clause, for the militia had not been called out and voluntary enlistments had not been exhausted. These propositions had previously been forcefully stated by Daniel Webster in opposition to and defeat of an earlier plan of limited wartime conscription.
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On a .second hearing, the constituency of the court having been changed by the election of Judge Agnew to replace Chief Justice Lowrie, the law was sustained, opinion was the deciding one his arguments should be examined. His reasoning runs thus : ( 1) there is a presumption of constitutionality; (2) the power to "declare" war presupposes the right to "make" war which is an inherent power of all sovereign nations and this "inherently carries with it the power to coerce or drci.ft" ; ( 3) the clause, "to raise and support ·armies" is unlimited; ( 4) power to draft must lie either in the Federal government or the State and since the State cannot use it for national purposes it must belong to the United States; ( 5) the militia power is an additional power subsidiary to the power to raise armies. But we have seen that there is no presumption of constitutionality of this type of law which cuts down individual civil liberties; the word "declare" was specifically substituted for "make" war in order to restrict the military power; even if we concede that in international law sovereign nations have the inherent power to raise armies by any means, 45 yet we are considering the extent of the power of the state and of the federal government under a specific Constitution which deprives the federal goverument of all inherent power. As can thus be seen from other portions of this article, the judicial soundness of most of the propositions relied upon is open to considerable question and there is basis for saying that Lincoln thought of his action as calling out the militia. 46 It appears from the Kneedler case that the Pennsylvania court desired to have the case decided by the United States Supreme Court but that the government studiously avoided this.
46 .. A more closely reasoned case was decided under the Constitution of the Confederacy in 1862, Jeffers v. Fair.46b Although this cannot be an authoritative interpretation of the federal constitution, the provisions considered are the same as in the United States Constitution. The Court placed almost its entire reliance on the fact that "to raise and support armies was unqualified" and therefore, at least in wartime, was unrestricted by the militia clause. The Selective Draft Law cases, although referring to the Kneedler case as controlling authority, completely reexamined the issue. 47 There are som~ who find in the court's opinion the attitude which Shakespeare made famous in the words: "The lady doth protest too _much, methinks." For the court's argument is constantly advanced by this type of wording: "cannot conceive". "too frivolous for further notice", "so ·devoid of foundation", "not even a shadow of ground", "to do more than state ·the proposition is absolutely unnecessary", "unnecessary to follow", "wholly unnecessary to ~"'Cplore", "cannot be the slightest doubt", "it is indisputable", "fallacy of the argum~t", etc. Whether this be true or not, it is true that the court does not work out a consistent interrelation of the various military powers set forth in the Constitution. The Court's reasoning may be outlined as follows : The colonies had the right to enforce military service; the states enforced military service ; one of the reasons for calling the Constitutional Convention was the inadequacy under the Confederation of depending on the states to fill military quotas; a state citizen can't volunteer for the federal army if he cannot also be drafted; the relation between the-militia clause and the .clause "to ·raise and support armies" was "there was left therefore under the sway of the States undelegated the control of the militia to the extent that such control was not taken away by the exercise by Congress of its power to raise armies;" "the power granted' to Congress to raise armies in its potentiality was susceptible of narrowing the area over which the militia clause operated," and that· the obligation of the citizens to the federal government was direct rather than through the states by virtue of the 14th amendment. . The question whether a new "United States citizenship" was created by the 14th amendment is a study in itself which will not be attempted here. Suffice it to say, I find nothing in the amendment, congressional debates, or decisions, to show an intention to create a federal militia power. time conscription by the federal government of men, the drafting of women, or the drafting of conscientious objectors. This last point was incidentally raised by the defendants in the S elective Draft Lmv cases, none of whom were conscientious object--ors, ,by asserting that discriminatory preference· was granted to -objectors. The government urged that the exemption was in furtherance of the right of religious freedom and apparently the .Court accepted this positiori:
"The law neither establishes a religion nor prohibits its free exercise. Section 4 contains nothing respecting the establishment of religion; on the contrary, it goes so far as to aid in the free exercise of those religions which forbid participation in war: * * * The 1940 selective service law might be considered (prior to Pearl Harbor) as peacetime conscription, though there is strong .authority in International Law that we were at war prior to October 1940, due to the acts of the President. 48 Few cases arose prior to Pearl Harbor. Eight Union Theological students refused to register, pleaded guilty, did not challenge the act and ·were each sentenced to a year and a day. 49 Later five young_ men refused to register, filed demurrers ·attacking the act's con-.stitutionality, were tried and sentenced to eighteen months to two years each.
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Several other cases followed. In all of the reported cases, the courts, in upholding the conviction of persons. for refusing to register, either held that war existed though there was no "formal declaration of war" 51 or they held that the case involved only refusal to register, which could be compelled as a census in time of peace or war. 5 2 Those cases in which the charge was refusal to report for induction occurred after Pearl Harbor.
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Th~efore, non~ of these cases had to pass on the Constitutionality of peacetime conscription; yet, nearly every case contained an assertion of the validity of such conscription. We have pointed out elsewhere other dicta to the same effect.
The Supreme Court has been careful in some cases upholding the broadest military powers in wartime, to caution that its words should not be extended to peacetime. necessary for the executive to call out the militia to repel invasion, he thought they might pursue the enemy beyond the limits, until the invaders were effectively dispersed." tary service beyond the territorial limits of the United States." The Court held that there was no such immunity. In so holding it stated that the power "to compel military service * * * derived from the authority * * * to declare war and to raise armies" which was "not qualified or restricted by the provisions of the militia clause." Whether this reasoning is sound or not, the court could also have upheld service abroad under the provisions of the militia clause on the ground that "to repel" includes to "drive back" and that "invasion" included attack upon our ships which international law recognizes as "floating islands." These cases, then, constitute the United States Supreme Court's present outline of the powers of conscription.
Background of the Constitutional Provisions.
At the beginning of this article we set forth the constitutional provisions from which federal authority or lack of authority to compel peacetime conscription must be found. One misapprehension, entertained by far too many people, should be dispelledthat is that the words : "to provide for the common defense and general welfare of the United States" constitute a granting of a power to the federal government. 56 These words are found only in the Preamble and in Art. I, Sec. 8, cl. 1 which grants federai taxing and spending powers. The cases are clear, and constitutional authorities are agreed that the Preamble creates no power and these words in Article I constitute limitations on the government's money raising and spending_power, not grants. 57 We have pointed out that in our system of government the civil is supreme over the military, that our Constitution sought to clog war "making" and that we must determine the meaning and interrelation of all the provisions in the Constitution relating to war and the military. One of the grievances set forth in our Declaration of Independence as a justification for overthrowing government was :
'·He has kept among us, in times of peace, standing armies * * *"
In England there had been a long opposition to standing armies. They were condemned in the Petition of Right in 1628 and the Bill of Rights ; they were branded as dangerous and contrary to the theory of government in Blackstone's Commentaries on the Laws of England. Parliament had developed the militia system and disbanded in peacetime the whole King's army. 58 We inherited and carried on this opposition in the United States. The continental army of 10,000 was furloughed by Congress within two months after the war ended, even though a British army was still in the country and it had already violated the treaty of peace. ;;g In the Constitutional Convention no voice was raised to defend a large standing army; even those who spoke for greater military power merely desired a small volunteer army or a well organized militia. Madison, in urging the states to federate and not to fall apart, did so on the basis that it would prevent large standing armies : "In time of actual war, great discretionary powers are constantly given to the Executive Magistrate. Constant apprehension of War, has the same tendency to render the head too large for the body. A standing military force, with an overgrown Executive will not long be safe companions to liberty. The means of defence agst. foreign danger, have been always the instruments of tyranny at home. Among the Romans it was a standing maxim to excite a war, whenever a revolt was apprehended. th02tsand. 61 The first voice heard upon the discussion of the military power was Mr. Gerry's "against standing armies in time of peace * * * The people were jealous on this head." 62 The last voices to speak on the military power, Col. Mason, Mr. Randolph, Mr. Madison, were:
"sensible that an absolute prohibition of standing armies in time of peace might be unsafe, and wish ( ed), at the same time, to insert something pointing out and guarding against the danger of them."
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At this time a provision to preface the militia clause (Art. I, Sec. 8) reading "and that the liberties of the people may be better secured against the danger of standing armies in time of peace," was reject~d "as setting a dishonorable mark of distinction on the military class of citizens."
Although there was general agreement with the basic plan for a small army, it was recognized that "a standing force of some sort may * * * become unavoidable," and that "limiting the appropriation of revenue (might be) the best guard in this case." 64 This was an acceptance of the point of view of Mr. Pinckney who introduced a resolution that "no troops shall be kept up in time of peace, but by consent of the Legislature" 65 and that of Hamilton, strongly stated in the Federalist, that the protection against peacetime standing armies had been and could be best lodged in the legislature. 66 It appears therefore that, while this did not meet the whole 61 64. 5 Ibid. 544, 545. And "Madison was in, favor of it. It did not restrain Congress from establishing a military force in time of peac~, if found necessary; and as armies in time of peace are allowed, on all hands, to be an, evil,· it is well to discountenance them by the Constitution, as far as will consist with the essential power of the govern.ment on that head." opposition of all members, the provision "but no appropriation of money to that use shall be for a longer term than two years" was added to the phrase "to raise and support armies" as some "restriction on the number and continuance of an army in time of peace."
•
When the Constitution was submitted to the states for ratification each convention recorded its opposition to-any interpretation which would permit large federal standing armies.
08
Nearly every state attached interpretations or conditions to their ratification of the Constitution to prevent large standing armies and some even demanded amendment. 69 Mr. Randolph addressed the House of Representatives on January 5, 1800 and obtained a reduction of the standing army (which was not over 3000 men). ground of the Constitution, the spirit of that instrument and the genius of a free people are equally hostile to this dangerous institution, which ought to be resorted to (if at all) only in extreme cases of difficulty and danger, * * *
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From the foregoing it is clear that it cannot be contended that there is a constitutional proscription of standing armies or even that there is a specific constitutional limitation on their size. The people entrusted their protection against large standing armies in time of peace to their legislature with as strong instructions as could be made that the legislators should use the power of the purse to keep the army small. If therefore the legislature should authorize too large a peacetime standing army, this would not be a specific constitutional breach but at most a violation by the legislators of their oath. (Constitution, Art. VI) How large is a "small" army? There were 10,000 troops at the close of the Revolution-these were practically all furloughed and later discharged. In 1898 the army was composed of 25,000 men; in 1910 the regular army numbered 83,000; in 1920 about 298,000; in 1930 approximately 130,750; in 1940, existing 255,000-to be built to 375,000-plus 230,000 national guard. These compare with standing armies in Germany (1937) 556,000; Ru~sia (1932) 562,000, and Japan (1936) 260,000.
(b) The State Militia.
Our forefathers did more than face the problem of standing armies and record their opposition thereto; they attempted to work out alternatives.
The history of the Continental Congress and of the Confederation and the reason which dictated a change of form are so well known as to require no citation. Congress had no authority to compel the furnishing of troops or money. It could fix quotas for the colonies or States and request that they fill these. That the States had not done. It was therefore proposed to give the federal government some additional power in those fields. · On August. 20, 1870, General Washington wrote the President of ·Congress strongly pointing out that the existing plan had provided an inadequate supply of men and materials. 72 In 1781 he wrote to John Park Curtis (Virginia) :
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"The great business of war can never be well conducted, if it can be conducted at . all, while the. powers of Congress are only recommendatory; while one State yields obedience and another refuses it,. while a third mutilates and adopts the measure in part only, and all vary in time and manner,***"
'The first plan submitted, May 29, 1787, the "Randolph Resolu-·.tions" contained this reference :
. .
"that the National Legislature ought to be impowered * * * to call forth the forces of the Union agst. any member of the Union failing to fulfill its duty under the articles thereof." This was followed· by the Pinckney plan. As submitted to the convention it authorized the legislature :
"To raise armies; To build and equip fleets; To pass laws for arming, organizing, and disciplining the militia of the United States." and "To call forth the aid of the militia' to execute the laws of the Union, enforce treaties, suppress insurrection and repel invasion."
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Had these provisions been adopted rather than those later embodied in the Constitution, and had the provision "to tnake war" remained, and had no qualifi-cation been placed alongside "to raise armies," it might have'been clear that the federal government had authority to call forth (draft, conscript) the federal militia (complete United States manpower) and. place them in .armies. For, by definition, the creation of a federal militia would Jtave ·made all American citizens liable to federal military service. But even then it would have been extremely difficult to argue that the right could be exercised for other than the four enumerated purposes or that the men could be trained other than .as a "militia. Pinckney proposal would have had to interpret the power "to raise armies" and the power to organize and call forth "the militia of the United States" together. This could only have been done by recognizing three rules :
( 1) All able bodied men, not exempt, are liable to federal military training and service (definition of militia). (2) These men could be compelled to serve only for the four stated purposes. ( 3) But armies could be raised by any other method than compulsion, and used for the four stated purposes or otherwise.
It is of paramount importance to examine the Convention record to determine whether this first proposal for federal power was extended or restricted.
No one knew better than Washington, who had urged broad federal powers, that the power had been definitely restricted. In the letter, approved by the Convention, by which Washington transmitted the Constitution as finally adopted, he said: "The friends of our country have'· long seen and desired that the power of making war, peace, and treaties; that of levying money and regulating commerce; and the correspondent executive and judicial authorities, shall be fully and effectually vested in the general government of the Union. But the impropriety of delegating such extensive trust to one body of men is evident. Thence results the necessity of a different organization."
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At no point was this change more marked than with. regard to the military powers, and particularly the militia. In the long debates it became clear that there was not and was not to be such a thing as a United States militia (general manpower obligated to military service) ; that the militia was to be that of the states and under major control by the states. give the federal government power to "make laws for the regulation and discipline of the militia of the several states, reserving to the states the appointment of the officers" "went too far."
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A proposal reserving to the states only the right to appoint "officers under the :rank of general officers" called forth a blistering attack as "absolutely inadmissible" so that the resolution was not even seconded.
79 All reference to a United States militia was dropped and the militia was definitely referred to as that of the states.
Although all agreed that the states would not surrender up the militia, it was recognized that some uniformity of organization a.nd arms was desirable.
80 When the present provision was submitted to the Convention by the committee of eleven, Mp.dison urged this militia plan : "as the greatest danger to liberty is from standing armies, it is best to prevent them by an effective provision for a good militia." 81 Immediately following this the present constitutional provision was adopted, but only after Mr. King, a member of the committee, had set down on the record the intended extent of the federal authority:
"by way of explanation, said, that by organizing, the committee meant, proportioning the officers and men-by armin,q, specifying the kind, size, and calibre of arms-and by disciplining, prescribing the manual exercise; evolutions, &c." 81. 5 EU.IOT's DI-:BA'n:S (1876) 466-7. Govenior Randolph made even clearer the importance of the state militia as a compromise between no defence and the creation of large federal armies :
"With respect to a standing army, I believe there was not a member in the federal convention who did not feel indiguation at such an institution. ~at remedy then could be provided ?-Leave the country defenceless? In order to provide for our defence, and exclude the dangers of a standing army, the general defence is left to those who are the objects of defence. It is left to the militia who will suffer if they become the instrumen,ts of tyranny. The general government must have power to call them forth when the general defence requires it In order to produce greater security, the state governments are to appoint the officers. "added to his former explanation, that arming meant not only to provide for uniformity of arms, but included the authority to regulate the modes of furnishing, either by the militia themselves, the state governments, or the national treasury; that .laws for disciplining must involve penalties and every thing necessary for enforcing penalties."
82 It therefore appears that the first rule which we stated as deducible from the Pinckney proposal was denied to the federal government and recognized in the states :
1. Only to the states do the able-bodied men owe the obligation of military training and service (militia) except as they are called into the federal service for the three purposes enumerated.
(a.) The Phrase, "To Raise * * * Armies"
Leaving out of account the relation of the power to the militia provisions, there is some evidence that the authority "to raise and support armies" was considered to be unrestricted (at least as to numbers) ; other evidence points to the power being limited to recruitment by voluntary enlistment (except as the militia could be ealled). Hamilton, strongest advocate of unlimited federal power, in the FederalistJ No. XXIII said: "These powers (including raising armies) ought to exist without limitation." He went on, in the same paper, to interpret the provision as authorizing raising armies "in the customary and ordinary modes practised in other governments." There is strong implication in the Federalist No. XXVI that in time of peace Hamilton did not have in mind anything but volunteers for he said :
"an army, so large as seriously to menace those liberties, could only be formed by progressive augmentations." Since, if conscription is possible, the army could be raised to any size at one time, his argument assumes progressive enlistment controlled by successive Congresses' power of purse. At another point Hamilton seems to speak for an indefinite power to raise troops in war or peace, yet inunediately follows it by a condemnation of a large army which "may be fatal." There is no reference, either in the debates or in the writings of those who urged an unlimited interpretation of the power "to raise armies" to suggest that they had in mind or intended to urge conscription. Nor is there ~ny clear cut reference to restricting the power ~o voluntary enlistments. But it is reasonably certain from a thorough reading that they were urging only two points : that the power should apply in peace as well as war; that there should be no specific limitation of numbers to be enlisted. 83 Hamilton's suggestion that the power embraced "the customary and ordinary modes practised, in other governments" is worth considering. The ·question arises: practiced when? At the time the words were included in the Constitution or when the exercise of the power is later challenged? In 1787 or in 1944? By 1917 nearly all countries ~ployed .wartime conscription;
84 by 1939 about one-half the countries had peacetime conscription, though none of the Anglo-American democracies employed it.
85 I think it would be generally agreed that we are trying to discover the practice in 1787 so as to discover the m~ ing attached by the framers of the Constitution. The authority on conscription, Captai11 Elbridge Colby, points out that con· scription did not exist in 1787 :
''We must look upon conscription * * * as something characteristieally modern · * * * occurred for the first time in France * * * · September 5, 1798."
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He distinguishes conscription from the old fet. .ial levies, the French "milice" and the British and American militia. In 1704
83. The Federalist XXIII, XXVI, XLI. Pinckney's speech, which appeared in pamphlet form, was never fully delivered and cannot be considered to reflect the views of. delegates ; 3 Farrand, op. cit. supra note 29, 106, 116, 118-9. Mr. Martin's report to the Maryland legislature is often referred to as proving unlimited federal power: "Congress have also the power. given thein to raise and support armies, without any limitation as to numbers, and without any restriction in time of peace." (Ibid. 207 .) This is part of an impassioned speech to get Maryland to reject the Constitution.
84 and 1707 attempts to compel military service were rejected by the British Parliament as unconstitutional. In 1756, 1757, 1778, 1779 criminals, "idle and disorderly persons" were pressed into British service as punishment.
87 Even these acts ·were severely criticised in England and were objected to in our Declaration of Independence.
88 "When voluntary enlistments fell short of the proposed numbers ( duriJ;J.g the American Revolution), the deficiencies were, by the laws of the several states, to be made up by draft or lots from the militia."
89 It would therefore appear that the plan adopted by the constitutional convention was not standing armies, not conscript or impressed armies but the distinctly Anglo-American militia system (in the United States, State-militia system).
The only Supreme Court case to consider fully the ~ilitia and its relation to the army, United States v. Miller, 90 states:
"The Militia which the States were expected to maintain and train is set in contrast with Troops which they were forbidden to keep without the consent of Congress. The sentiment of the time strongly disfavored standing armies; the common view was that adequate defense of country and laws could be secured through the Militia-civilians primarily, soldiers on occasion. "The signification attributed to the term Militia appears from the debates in the Convention, the history and legislation of Colonies and States, and the writings of approved commentators. These show plainly enough that the Militia comprised all males physically capable of acting in concert for the common defense. 'A body of citizens enrolled for military discipline.' And further, that ordinarily when called for service these men were expected to appear bearing arms supplied by themselves and of the kind in common use at the time. The power of the States thus to compel military service, subject to these exemptions has been upheld.
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In December 1790 Congress considered the first Militia bill. One of the questions was who had the real control of the militia and who could grant exemptions-all agreed that the states had major control because the militia belonged to the state. 98 When the Militia act was passed in 1792 it therefore provided for "exemptions as the legislatures of the several states shall provide." 94 Other similar statutes followed. All of these recognized the militia . as a state organization, composed of the male citizens "of the respective States" with the exceptior. The first proposal of a conscription law in 1815 not only called forth Daniel Webster's attack resulting in the defeat of the bill, to which reference has been made, but it also brought repre·sentatives from various states together in the Hartford Convention where it was declared : "The power of compelling the militia and other citizens of the United States, by a forcible draft or conscription, to serve in the regular armies, as proposed in a late official letter of the secretary of war, is not delegated to Congress by the constitution: and the exercise of it would be not less dangerous to their liberties than hostile to the sovereignty of the states. The effort to deduce this· power from the right of raising armies is a flagrant attempt to pervert the sense of the clause in the constitution, which confers that right, and is incompatible with other provisions in that instrument. The armies of the United States have always been raised by contract, never by conscription, and nothing more can be wanting to a government possessing the power thus claimed, to enable it to usurp the entire control of the militia, in derogation of the authority of the state, and to convert it by impressment into a standing army."
98
Gradually the states abandoned the enrollment of militiamen and did not enforce their compulsory service laws. New York in 1846 exempted everyone from service on payment of a fee. The states had come to believe that the organized militia (national guard), supported solely by voluntary enlistment, was sufficient. This "breakdown" of the militia system and the inability to induct the organized militia into the federal forces are remains in force today. 103 These provisions would seem to attempt to create a federal "militia" in direct opposition to the decision reached in 1787 that there was to be no such militia. 104 No authoritative case has passed upon their constitutionality since the only question which has come before the courts is the power to-compel military service in wartime. In 1863 the provisions drafting men for military service were a part of this type of statute, in 1917 and 1940 they were' completely separate.
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History-Raising and Regulating the Army.
As we have seen, there are three interrelated federal powers: ( 1 ) providing for organizing, arming and disciplining the state militia, (2) calling out the militia and (3) raising and regulating the Army and Navy. We have discussed elsewhere the restrictions on the power to raise armies. It is now only important to examine the expanding concept of "armies", as appears from federal laws, and to determine the extent to which the federal government has maintained the distinction between "armies" and "national forces" or "militia."
106 It can be seen from the statutes civil war and this power was upheld (footnote 42). The draft riots and gen,-eral opposition to the Act are well known. Act of May 28, 1798, c. 47: authorized the President "in the even,t of a declaration of war against the United States, or of actual invasion of their territory, by a foreign power, or of imminent danger of such invasion * * * set forth in the footnote, constituting as they do a quick outline of the federal law, that the term "army'' did not originally, and: has not even now come to include the process by which the general manpower of the country are subjected to military duty. Bitt the provisions prescribing general military service duty do attempt to create a federal militia in contravention of the intend--ment of the Constitution. ·
The Consoientious Objector and the Draft. preme Court and the lower courts, that the right of a conscientious objector to be freed from military service is not a constitutional right, but is by congressional "grace", which can be granted or taken away at wil1. 108 Julian Cornell, an able attorney for conscientious objectors, seems to accept these statements as expressing the law. 109 In United States v. Schwimmer 110 the Supreme Court majority denied naturalization to a highly educated woman who was an uncompromising pacifist, believing and teaching that persons should not defend the country by arms. Naturalization, they held, was a privilege which could be withheld or granted on condition. Although the right to be free from bearing arms was not involved-the applicant being a woman-the court seemed to state that conscientious objection was not a constitutional right,. at least not one protected to an alien seeking citizenship. By another 5-4 decision, United States v. Macintosh, 111 naturaliza-· tion was refused a professor who was not an absolute pacifist but felt unable to sign the naturalization oath to defend the Constitution "against all. enemies, foreign and domestic * * *" since· he would "not undertake to support 'my country, right or wrong'". The majority of the Court there said: "The privilege of the native-born conscientious objector to· avoid bearing arms comes not from the .Constitution but from the acts of Congress." 112 Three years later, in Hamilton v. Regents, 113 two conscientious. objector students refused to undergo compulsory military train-· ing at the University· of California. Expelled, they brought action alleging that to compel them to take military training as a -condition to their reinstatement was to deprive them of their -constitutional right to religious freedom. Not so said the Court, for although tlte individual's constitutional right of religious freedom "* * * does include the right to entertain the beliefs, to adhere to the principles and to teach the doctrines on which these students base their objections to the order prescribing military training. "The petitioners have not been required to bear arms for any hostile purpose, offensive or defensive, either now or in the future. They have not been required in any absolute or peremptory way to join in courses of instruction that will fit them to bear arms. If they elect to resort to an institution for higher education maintained with the state's moneys, ·-then and only then they are commanded to follow courses of instruction believed by the state to be vital to its welfare." reiterated that the basis of these decisions was that the nation and state were not making an individual do an act contrary to his conscience, to which the court granted his constitutional right to adhere; they were merely attaching conditions to a privilege sought by the individual. Second, the present Court has apparently accepted the minority view in the Macintosh and Schwimmer cases and might not now bar an alien from naturalization because of his conscientious scruples, much less prevent the exercise of freedom of conscience by a natural born citizen. In the Schneiderman case the Court denied the power of the government to revoke the naturalization of a communist because of his views as such communist. It referred no less than six times and "agreed to" the dissent of Chief Justice Hughes in the Macintosh and Justice Holmes in the Schwimmer case and cast doubt on the majority holdings therein:
"it was held that the statute created a test of belief * * *
We do not stop to reexamine this construction for even if it is accepted the result is not changed. As mentioned before, we agree with the statement of Chief Justice Hughes in dissent in Macintosh's case that the behavior requirement is 'a general phrase which should be construed, not in opposition to, but in accord with the theory and practice of our government in relation to freedom of conscience. ' Nor can one read the recent expressions of the Supreme Court discussed elsewhere in this article 122 without sensing the intent of the Court to protect individuals in a <;onstitutional right to freedom of conscience.
It is often urged that exemption from service has always been granted by statute, that those statutes usually impose conditio~s upon the exemption, and that this proves that the right 4erives from legislative grant rather than from constitutional provision. But this argument proves too much, for legislation may be declarative of or in reasonable regulation of constitutional rights as well as unrelated to them. • This is easily illustrated by the second flag salute case, W. Virginia v. Barnette/ 22 a wherein the court held that a child had a constitutional right based upon the child's religious belief to refuse to salute the flag. The Court had to find a constitutional right in order to grant protection to the child. It did not suggest that the Congressional ;let making the flag salute voluntary and granting conscientious objectors freedom from military service proved the rights to be matters of legislative grace. It implied· that' both were in furtherance of the Constitution:
"The action of Congress in making flag observance voluntary and respecting the conscience of the objector in a matter so vital as .. raising the Army contrasts sharply with these local regulations in matters relatively trivial to the welfare of the nation."
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A question can properly be raised whether the "free exercise (of) religion" guaranteed by the 1st amendment should include the right to refuse to bear arms and the extent to which the federal government may regulate such right if it exists. Certainly the framers of the Constitution knew of the religious claims of the dissident sects which refused to bear arms. The Convention met in Philadelphia, center of Quakerism. Two years earlier the Commonwealth of Virginia had led the way by granting full religious liberty. 124 "This act was brought about by the combined influence of the.dissenters (Presbyterians, Baptists, Quakers, etc.), who formed at that time two thirds of the population, and the political school of Jefferson." 125 Washington had experience in the French wars with Quakers who "chose rather to be whipped to death than to bear arms, or lend us any assistance whatever upon the fort, or any thing for self-defense," until Washington finally had to release them. 126 Upon his inauguration Washington recognized the Quakers as most "exemplary and useful citizens'' "except their declining to share with others the burthen of the common defence."
127 There is some evidence that a suggestion was made to include a conscience clause in the Constitution. 128 This was not adopted, apparently, as part of the well known decision to omit a bill of rights on the ground that it would be dangerous to attempt to define rights lest some be omitted and that there was no need to "reserve" rights from a government that had only delegated powers. 129 Religious tests for office were proscribed by the Constitution, and the right of affirmation instead of oath was inserted in deference to Quakers and similar sects who would not take oaths. So well understood no restriction upon .the states 188 but the substantial protection of that amendment is now carried by the 14th.
The sound position would seem to be that religious freedom protects the conscientious objector in his belief, in teaching it, and in acting upon it to the point of refusing to bear arms; all these rights are, subject to reasonable legislative regulation in. protection of the rights of others and of the government; any legislative modifict~.tion of the rights must be in response and in proportion to a clear and present danger to the rights of others. 'rhis can be seen from the recent case of Prince v. Massachttsetts/39 another Jehovah's Witness case decided after West Virginia v. Barnette. Mrs. Prince claimed the right for her niece, aged nine, to distribute literature on the streets of a city in violation of a child labor act of Massachusetts providing that no girl under 18 should sell or distribute papers, magazines or other articles of merchandise on the street. By a 5-4 decision the Court, though it recognized that all uthe great liberties insured by the First Article * * * have preferred position in our basic scheme," held that the Massachusetts provision was a reasonable regulation. Similar cases·wm readily come to mind. 140 It is, I take it, in accordance with this general view that courts have held that conscientious objectors during this war must report to Civilian Public Service camps. 141 The limitation on legislation regulating the right of conscientious objectors to exercise their constitutional right has not yet been fixed; in due course by a process of exclusion and inclusion its boundaries can be marked out as the boundaries of legislative power have been judicially defined in other fields.
The attention of the reader is again called to the· conclusions stated in the outline. This article has not attempted to discuss whether peacetime conscription is or is not desirable. 142 It has. 
